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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ADMINISTRATIVE COMMITTEE OF THE
WAL-MART ASSOCIATESHEALTH AND

WELFARE PLAN,
Paintiff,
CIVIL ACTION
V.
No. 02-2571-KHV
MELVIN WILLARD,
Defendant.

MEMORANDUM AND ORDER

Thismétter is before the Court on Defendant’s Motion to Bring In Third-Party Defendant, Wal-
Mart Stores, Inc. (doc. 33). For the reasons set forth below, the Court will deny the motion.
|. Background Information

Onor about June 11, 2001, Mr. MdvinWillard (*Willard”) wasinvolvedinan*incident” at aWal-
Mart Store in Fort Scott, Kansas. Willard's wife was employed at Wa-Mart, and Mr. Willard was a
beneficiary under the Wa-Mart Associates Hedth and Wefare Plan (“the Plan”). The Adminigtrative
Committee of the Wal-Mart Stores, Inc. Associates Hedth and Wefare Plan (“the Adminidrative
Committee”) paid Willard' s ensuing medica expenses of $534,919.68. Willard subsequently sued Wal-
Mart, Inc. (“Wa-Mart”) to recover for his injuries. On or about the 27" of August, 2002, Willard and
Wal-Mart reached a confidentid settlement agreement. As part of the settlement agreement, Wal-Mart

agreed to hold back $534,919.68, representing the amount “the Plan had paid on Willard's behdf for



medical expenses,” fromthe total settlement amount. Additiondly, the settlement agreement required Wd-
Mart to file adeclaratory judgment action “wherein Wa-Mart Stores, Inc. [would] be the plantiff and the
Planand Willard [would] be the defendants’ inorder to determine if “the Plan has avaid and enforcegble
lien on the $534,919.68.” To date, Wa-Mart has not filed a declaratory judgment action.

OnNovember 11, 2003, the Adminidrative Committee brought the current actionagaingt Willard
to enforce the subrogation and reimbursement provisons of the Plan, dso dleging Willard breached his
fiducary duty to the Plan. Wa-Mart filed amotion to intervene, which was granted on January 21, 2003.
Theresfter, Wa-Mart filed a motion to deposit the sum of $534,919.68 into the Registry of the Court,
dating thet it had “no dam or interest in the resolution proceeds.” On April 1, 2003, the Court granted
Wa-Mart’s motion to depost the funds and Wa-Mart was dismissed fromthe case upon payment of the
fundsinto the regigry. Inthe order dismissng Wa-Mart, the Court noted “to the extent Willard believes
that Wal-Mart may have breached the settlement agreement, hemay seek leavetoamend to add Wal-Mart
as athird-party defendant.” (doc. 27). Willard hasnow filedamotion to add or join Wal-Mart as a party
to thisaction. In the proposed amended complaint, Willard seeksto assert breach of contract, breach of
fiduciary duty, and equitable estoppel dams againgt Wal-Mart for itsfalureto file a declaratory judgement
action in accordance with the settlement agreement. Both the Administrative Committee and Wa-Mart
filed responses in opposition to Willard’s mation.
II. Analysisof Applicable Rules

A. Local Rule7.1(a)

Aspointed out by the Adminigrative Committeeinitsresponse, Willard' sMotionto BringinThird-

Party Defendant, Wal-Mart, Inc. does not comply with the loca rule concerning the form and filing of



motions. Didrict of Kansas Rule 7.1(a) governs the form and filing of motions in avil cases. It provides
that al motions shdl be accompanied by abrief or memorandum, except for (1) when the rules provide
otherwise, or (2) when the parties have been relieved of this requirement with approva of the Court.
Willard' s motion clearly does not meet this standard, as it summarily asks the court to add Wal-Mart as
athird-party defendant without any supporting brief or memorandum.

Willard attemptsto explain his non-compliance with Rule 7.1(a) by stating that dueto the Court’s
footnoteinits order dismissng Wa-Mart, “the Court and Parties were well-aware of why Willard would
seek to amend to add Wa-Mart as athird-party defendant.”  Although dl concerned parties do possess
ahigh degree of familiarity with the case at hand, and that uponWal-Mart’ sdismissal the Court noted that
Willard may seek to add Wa-Mart as a third-party, full compliancewiththe ruleisdill required. Neither
familiarity nor the Court’s reference permitting him to seek leave to add Wa-Mart as a third-party
defendant relieves the requirement of filing a motion with an accompanying brief or memorandum. In
additionto the procedural deficiency of Willard' smotion, thereis not a substantive basis under the Federa
Rules of Civil Procedure to add Wa-Mart as athird-party defendant.

B. Federal Ruleof Civil Procedure 14(a)

Although Willard' sinitia motion did not cite either abads or authority for adding Wd-Mart asa
third-party defendant, the court surmisesfromthe language in the heading of the motion and the proposed
third-party complaint against Wa-Mart attached to the motion, that Willard attempts to invoke Federal

Rule of Civil Procedure Rule 14(a). In addition, opposing counsdl appears to have analyzed Rule 14(a)

!D. Kan. Rule 7.1(a).



intheir brief opposing Willard’'s motion. Because both the Adminigtrative Committee and Wa-Mart had
anopportunity to address Rule 14(a) argumentsinther responsesto Willard’ smation, the Court will waive
the procedural deficiency of Willard's motion asit pertainsto Rule 14(a).

Federal Rule of Civil Procedure Rule 14(a) provides that a defendant may bring in a third-party
“who is or may be liable to the third-party plantiff for dl or part of the plantiff’s dam againg the third-
party plantiff.”? Rule 14 istypicaly invoked in two scenarios: (1) where atortfeasor isseeking contribution
from a joint tortfeasor, and (2) where an insured is pursuing indemnification. Although the invocation of
Rule 14 isnot limited to the above two scenarios, it iscrucid Wa-Mart’ slighility isin some way dependent
on the outcome of the main daimor that Wal-Mart is secondarily lisbleto Willard> Moreover, Willard's
clam agang Wad-Mart cannot smply be a related clam or one arisng againg the same generd
background, but must be based onthe Adminigtrative Committee’ sdaim of lidhility against im.* Although
Rule 14 was designed to reduce mutiplicity of litigatior?, the principle of secondary or derivative ligbility
is central.® Therefore, a defendant may not contend that another person is ligble directly to the plaintiff.

Rather, the rule dlows a defendant to bring in partiesif liability may be passed on to the impleaded third-

?Fed. R. Civ. P. 14(a).
3Bethany Med. Ctr. v. Harder, 641 F. Supp. 214, 217 (D. Kan. 1986)
Id.

*United of Omaha Life Ins. Co. v. Reed, 649 F. Supp. 837, 841 (D. Kan. 1986) (citing United
Satesv. Yellow Cab Co., 340 U.S. 543, 556 (1951)).

®In re Dep't of Energy Sripper Well Exemption Litig., 752 F. Supp. 1534, 1536 (D. Kan.
1990).



party. The burden of proving that impleader is proper rests on the third-party plaintiff.’

However, even if the third-party plantiff shows that either requirement of derivative ligbility or
dependence of dams is met, it is within the court’s discretion to grant or deny amotion for impleader.
Some of the relevant factors for acourt to consider whenexercising this discretionincude: (1) the benefits
of asingle action versus prgudice to the other party and confusion, (2) the timeiness of the request and
prgudice to the plantiff in day, (3) whether the main case would unnecessarily expand in scope, (4)
whether impleading new partieswould unduly delay or complicatethe trid, and (5) whether the third-party
plaintiff’ smotionstates sufficdent grounds for the court to evauate the propriety of third-party complaints®
Lagly, “[t]he granting or denid of leave to a defendant to prosecute a third-party dam rests in the trid
court’s sound discretion.”

Here, the Court determinesthat Willard has not shown that Wal-Mart either may lidble to imfor
the claims asserted by the Adminidrative Committee or that his proposed dams againg Wal-Mart are
dependent upon the current case. Thus, Rule 14(Q) isnot an gppropriate basisfor adding Wa-Mart to the
current action. A determination in this case that Willard may or may not be lidble to the Adminigtrative
Committee for reimbursement of medica expenses paid on his behdf has no bearing on Willard's
proposed breach of contract, breach of fiduciary duty, and equitable estoppd clams againg Wa-Mart.

Willard hasthereforefaled to show that thereis any connectionbetweenthe potentia lidbility of Wal-Mart

"Leasetec Corp. v. Inhabitants of County of Cumberland, 896 F. Supp 35, 40 (D. Me. 1995)
(cting Mass. Laborers Health & Welfare Fund v. Varrasso, 111 F.R.D. 62, 63 (D. Mass. 1986)).

8City of Wichita, Kan. v. Aero Holdings, Inc., No. 98-1360-MLB, 2000 WL 1480490, at *1
(D. Kan. April 7, 2000).

°Bethany, 641 F. Supp. at 217.



and the Adminidrative Committee' s dam of lidbility agangt hm. Rether, he has merdy shown that his
clams againgt Wd-Mart arise from the same genera background asthe current action. In addition, Wd-
Martisnot derivetivey lidbleto Willard. Although the settlement agreement provided for Wa-Mart to hold
back the exact sum the Adminigrative Committee expended on Willard's behdf for medica expenses,
Wa-Mart’ spayment of the fundsinto the Registry of the Court removed any derivative lidality. Therefore,
Wa-Mart may not be brought in as athird-party defendant pursuant to Rule 14(a) due to boththe lack of
derivative lighility and dependence of clams. Furthermore, as Willard has faled to show either derivative
ligbility or dependance of dams, the Court need not address the discretionary factors. Accordingly,
Willard cannot add Wal-Mart as athird-party defendant under Rule 14(a).

C. Federal Rulesof Civil Procedure 20(a) and 19(a).

Inhisreply brief, Willard arguesthat Rules 19 and 20 are also appropriates basesfor joining Wa-
Mart as aparty to thisaction. Ordinarily, a party is precluded from ralsing new arguments and issues for
thefirst timein areply brief.2° Therefore, Willard' slack of specificity not only violates Loca Rule 7.1(a),
but dso precludes him from raising new arguments and issues in his responsive brief because opposing
counsd has not had an opportunity to respond.’* Therefore, as opposing counsd has not had an
opportunity to addressjoining Wal-Mart under either Rule 19 or 20, Willard may not argue themasabasis
for joiningWal-Mart. However, despite the preclusive effect of Wa-Mart’ sdeficient motion, neither Rule

19 nor Rule 20 would provide a basisto add Wa-Mart.

Codner v. United States, 17 F.3d 1331, 1332 n.2 (10™ Cir. 1994).

"Mike v. Dymon, Inc., No. 95-2405-EEO, 1996 WL 427761, at *2 (D. Kan. July 25, 1996);
See also Minshall v. McGraw Hill Broadcasting Co., Inc., 323 F.3d 1273, 1288 (10" Cir. 2003)
(holding that argument raised for the first timein reply brief is waived).
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Rule 20(a) would not be appropriate inthis case because Willard, as a defendant, cannot use Rule
20(a) to join Wa-Mart. The Tenth Circuit hashdd that Rule 20 “isaright beonging to plaintiffs. . . [and]
adefendant cannot use Rule 20 to join a person as an additional defendant.”*? Therefore, as a defendant
in the current action, Rule 20 is not available to Willard asameans to join Wal-Mart as a party to the
current action.

Rule 19(a) aso would not provideabasistojoin Wa-Mart to the current action. Wa-Martisnot
a necessary party pursuant to Rule 19(a)(1). The joinder of Wal-Mart is not needed to protect the
interests of ether the Adminidrative Committee or Willard. Both the Adminigtrative Committee and
Willard will be accorded complete relief snce Wa-Mart paid the funds into the Registry of the Court.

Smilaly, Wa-Mart isnot anecessary party pursuant to Rule 19(a)(2). The joinder of Wal-Mart
IS not needed to protect itsinterest. Indeed, initsmotionto deposit funds, Wal-Mart stated that it “hasno
damor interest inthe resolution proceeds of $534,919.68.” (doc.13). Moreover, thefaluretojoin Wa-
Mart will not subject the Adminigrative Committee or Willard to incongstent obligations by reasonof the
clamed interest in the settlement proceeds.
I11. Conclusion

Willard’ smotionto add or join Wa-Mart to this actiondid not comply with Didrict of Kansas Rule
7.1(a) whichgoverns the form and filing of motions. Despite this deficiency, Rule 14(a) doesnot provide

abasisto add Wal-Mart asathird-party defendant. In addition, Willard is precluded from arguing Rules

2Hefley v. Textron, Inc., 713 F.2d 1487, 1499 (10" Cir. 1983); see also Moore v. Cooper,
127 F.R.D. 422 (D.D.C. 1989) (holding that Rule 20(a) isarule by whichplaintiffs decidewho to join as
parties and is not a means for defendants to structure the lawsuit).
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19 and 20, both of which would be improper bases to join Wa-Mart, for thefirs timein hisreply brief.
Therefore, Wal-Mart may not be added or joined to the current action.

IT IS THEREFORE ORDERED that Defendant Willard's Motion to Bring In Third-Party
Defendant, Wa-Mart Stores, Inc. (doc. 33) is denied.

IT 1SSO ORDERED.

Dated in Kansas City, Kansas on this 24th day of June 2003.

g David J. Waxse

David J. Waxse
U.S. Magidrate Judge



